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' CONVENTION ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENT , ARTICLE 5 ( 3 ) ( LIABILITY IN TORT , DELICT OR QUASI-DELICT ' )

CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS - POLLUTION OF THE ATMOSPHERE OR OF WATER - DISPUTE OF AN INTERNATIONAL CHARACTER - MATTERS RELATING TO TORT , DELICT OR QUASI-DELICT - COURTS HAVING JURISDICTION - SPECIAL JURISDICTION - PLACE WHERE THE HARMFUL EVENT OCCURRED - PLACE OF THE EVENT GIVING RISE TO THE DAMAGE AND PLACE WHERE THE DAMAGE OCCURRED - CONNECTING FACTORS OF SIGNIFICANCE AS REGARDS JURISDICTION - RIGHT OF PLAINTIFF TO ELECT 

( CONVENTION OF 27 SEPTEMBER 1968 , ARTICLE 5 ( 3 )) 

Summary

WHERE THE PLACE OF THE HAPPENING OF THE EVENT WHICH MAY GIVE RISE TO LIABILITY IN TORT , DELICT OR QUASI-DELICT AND THE PLACE WHERE THAT EVENT RESULTS IN DAMAGE ARE NOT IDENTICAL , THE EXPRESSION ' PLACE WHERE THE HARMFUL EVENT OCCURRED ' , IN ARTICLE 5 ( 3 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS , MUST BE UNDERSTOOD AS BEING INTENDED TO COVER BOTH THE PLACE WHERE THE DAMAGE OCCURRED AND THE PLACE OF THE EVENT GIVING RISE TO IT . THE RESULT IS THAT THE DEFENDANT MAY BE SUED , AT THE OPTION OF THE PLAINTIFF , EITHER IN THE COURTS FOR THE PLACE WHERE THE DAMAGE OCCURRED OR IN THE COURTS FOR THE PLACE OF THE EVENT WHICH GIVES RISE TO AND IS AT THE ORIGIN OF THAT DAMAGE .

Parties

IN CASE 21/76

REFERENCE TO THE COURT PURSUANT TO ARTICLE 1 OF THE PROTOCOL OF 3 JUNE 1971 ON THE INTERPRETATION BY THE COURT OF JUSTICE OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS BY THE GERECHTSHOF ( APPEAL COURT ) OF THE HAGUE FOR A PRELIMINARY RULING IN THE ACTION PENDING BEFORE THAT COURT BETWEEN 

HANDELSKWEKERIJ G . J . BIER B.V ., OF NIEUWERKERK AAN DEN IJSSEL ( THE NETHERLANDS ), AND THE REINWATER FOUNDATION , HAVING ITS REGISTERED OFFICE AT AMSTERDAM , 

AND 

MINES DE POTASSE D ' ALSACE S.A ., HAVING ITS REGISTERED OFFICE AT MULHOUSE , 

Subject of the case

ON THE INTERPRETATION OF THE MEANING OF ' THE PLACE WHERE THE HARMFUL EVENT OCCURRED ' IN ARTICLE 5 ( 3 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ,

Grounds

1 BY JUDGMENT OF 27 FEBRUARY 1976 , WHICH REACHED THE COURT REGISTRY ON THE FOLLOWING 2 MARCH , THE GERECHTSHOF ( APPEAL COURT ) OF THE HAGUE HAS REFERRED A QUESTION , PURSUANT TO THE PROTOCOL ON 3 JUNE 1971 ON THE INTERPRETATION OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS ( HEREINAFTER CALLED ' THE CONVENTION ' ), ON THE INTERPRETATION OF ARTICLE 5 ( 3 ) OF THE SAID CONVENTION .

2 IT APPEARS FROM THE JUDGMENT MAKING THE REFERENCE THAT AT THE PRESENT STAGE THE MAIN ACTION , WHICH HAS COME BEFORE THE GERECHTSHOF BY WAY OF APPEAL , CONCERNS THE JURISDICTION OF THE COURT OF FIRST INSTANCE AT ROTTERDAM , AND IN GENERAL , OF THE NETHERLANDS COURTS , TO ENTERTAIN AN ACTION BROUGHT BY AN UNDERTAKING ENGAGED IN HORTICULTURE , ESTABLISHED WITHIN THE AREA FOR WHICH THE COURT BEFORE WHICH THE ACTION WAS FIRST BROUGHT HAS JURISDICTION , AND BY THE REINWATER FOUNDATION , WHICH EXISTS TO PROMOTE THE IMPROVEMENT OF THE QUALITY OF THE WATER IN THE RHINE BASIN , AGAINST MINES DE POTASSE D ' ALSACE , ESTABLISHED AT MULHOUSE ( FRANCE ), CONCERNING THE POLLUTION OF THE WATERS OF THE RHINE BY THE DISCHARGE OF SALINE WASTE FROM THE OPERATIONS OF THE DEFENDANT INTO THAT INLAND WATERWAY .

3 IT APPEARS FROM THE FILE THAT AS REGARDS IRRIGATION THE HORTICULTURAL BUSINESS OF THE FIRST-NAMED APPELLANT DEPENDS MAINLY ON THE WATERS OF THE RHINE , THE HIGH SALT CONTENT OF WHICH , ACCORDING TO THE SAID APPELLANT , CAUSES DAMAGE TO ITS PLANTATIONS AND OBLIGES IT TO TAKE EXPENSIVE MEASURES IN ORDER TO LIMIT THAT DAMAGE .

4 THE APPELLANTS CONSIDER THAT THE EXCESSIVE SALINIZATION OF THE RHINE IS DUE PRINCIPALLY TO THE MASSIVE DISCHARGES CARRIED OUT BY MINES DE POTASSE D ' ALSACE AND THEY DECLARE THAT IT IS FOR THAT REASON THAT THEY HAVE CHOSEN TO BRING AN ACTION FOR THE PURPOSES OF ESTABLISHING THE LIABILITY OF THAT UNDERTAKING .

5 BY JUDGMENT DELIVERED ON 12 MAY 1975 , THE COURT AT ROTTERDAM HELD THAT IT HAD NO JURISDICTION TO ENTERTAIN THE ACTION , TAKING THE VIEW THAT UNDER ARTICLE 5 ( 3 ) OF THE CONVENTION THE CLAIM DID NOT COME WITHIN ITS JURISDICTION BUT UNDER THAT OF THE FRENCH COURT FOR THE AREA IN WHICH THE DISCHARGE AT ISSUE TOOK PLACE .

6 BIER AND REINWATER BROUGHT AN APPEAL AGAINST THAT JUDGMENT BEFORE THE GERECHTSHOF , THE HAGUE , WHICH SUBSEQUENTLY REFERRED THE FOLLOWING QUESTION TO THE COURT : 

' ARE THE WORDS ' ' THE PLACE WHERE THE HARMFUL EVENT OCCURRED ' ' , APPEARING IN THE TEXT OF ARTICLE 5 ( 3 ) OF THE CONVENTION ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS , CONCLUDED AT BRUSSELS ON 27 SEPTEMBER 1968 , TO BE UNDERSTOOD AS MEANING ' ' THE PLACE WHERE THE DAMAGE OCCURRED ( THE PLACE WHERE THE DAMAGE TOOK PLACE OR BECAME APPARENT ) ' ' OR RATHER ' ' THE PLACE WHERE THE EVENT HAVING THE DAMAGE AS ITS SEQUEL OCCURRED ( THE PLACE WHERE THE ACT WAS OR WAS NOT PERFORMED ) ' ' ? 

' 

7 ARTICLE 5 OF THE CONVENTION PROVIDES : ' A PERSON DOMICILED IN A CONTRACTING STATE MAY , IN ANOTHER CONTRACTING STATE , BE SUED : . . . ( 3 ) IN MATTERS RELATING TO TORT , DELICT OR QUASI-DELICT , IN THE COURTS FOR THE PLACE WHERE THE HARMFUL EVENT OCCURRED ' .

8 THAT PROVISION MUST BE INTERPRETED IN THE CONTEXT OF THE SCHEME OF CONFERMENT OF JURISDICTION WHICH FORMS THE SUBJECT-MATTER OF TITLE II OF THE CONVENTION .

9 THAT SCHEME IS BASED ON A GENERAL RULE , LAID DOWN BY ARTICLE 2 , THAT THE COURTS OF THE STATE IN WHICH THE DEFENDANT IS DOMICILED SHALL HAVE JURISDICTION .

10 HOWEVER , ARTICLE 5 MAKES PROVISION IN A NUMBER OF CASES FOR A SPECIAL JURISDICTION , WHICH THE PLAINTIFF MAY OPT TO CHOOSE .

11 THIS FREEDOM OF CHOICE WAS INTRODUCED HAVING REGARD TO THE EXISTENCE , IN CERTAIN CLEARLY DEFINED SITUATIONS , OF A PARTICULARLY CLOSE CONNECTING FACTOR BETWEEN A DISPUTE AND THE COURT WHICH MAY BE CALLED UPON TO HEAR IT , WITH A VIEW TO THE EFFICACIOUS CONDUCT OF THE PROCEEDINGS .

12 THUS IN MATTERS OF TORT , DELICT OR QUASI-DELICT ARTICLE 5 ( 3 ) ALLOWS THE PLAINTIFF TO BRING HIS CASE BEFORE THE COURTS FOR ' THE PLACE WHERE THE HARMFUL EVENT OCCURRED ' .

13 IN THE CONTEXT OF THE CONVENTION , THE MEANING OF THAT EXPRESSION IS UNCLEAR WHEN THE PLACE OF THE EVENT WHICH IS AT THE ORIGIN OF THE DAMAGE IS SITUATED IN A STATE OTHER THAN THE ONE IN WHICH THE PLACE WHERE THE DAMAGE OCCURRED IS SITUATED , AS IS THE CASE INTER INTER ALIA WITH ATMOSPHERIC OR WATER POLLUTION BEYOND THE FRONTIERS OF A STATE .

14 THE FORM OF WORDS ' PLACE WHERE THE HARMFUL EVENT OCCURRED ' , USED IN ALL THE LANGUAGE VERSIONS OF THE CONVENTION , LEAVES OPEN THE QUESTION WHETHER , IN THE SITUATION DESCRIBED , IT IS NECESSARY , IN DETERMINING JURISDICTION , TO CHOOSE AS THE CONNECTING FACTOR THE PLACE OF THE EVENT GIVING RISE TO THE DAMAGE , OR THE PLACE WHERE THE DAMAGE OCCURRED , OR TO ACCEPT THAT THE PLAINTIFF HAS AN OPTION BETWEEN THE ONE AND THE OTHER OF THOSE TWO CONNECTING FACTORS .

15 AS REGARDS THIS , IT IS WELL TO POINT OUT THAT THE PLACE OF THE EVENT GIVING RISE TO THE DAMAGE NO LESS THAN THE PLACE WHERE THE DAMAGE OCCURRED CAN , DEPENDING ON THE CASE , CONSTITUTE A SIGNIFICANT CONNECTING FACTOR FROM THE POINT OF VIEW OF JURISDICTION .

16 LIABILITY IN TORT , DELICT OR QUASI-DELICT CAN ONLY ARISE PROVIDED THAT A CAUSAL CONNEXION CAN BE ESTABLISHED BETWEEN THE DAMAGE AND THE EVENT IN WHICH THAT DAMAGE ORIGINATES .

17 TAKING INTO ACCOUNT THE CLOSE CONNEXION BETWEEN THE COMPONENT PARTS OF EVERY SORT OF LIABILITY , IT DOES NOT APPEAR APPROPRIATE TO OPT FOR ONE OF THE TWO CONNECTING FACTORS MENTIONED TO THE EXCLUSION OF THE OTHER , SINCE EACH OF THEM CAN , DEPENDING ON THE CIRCUMSTANCES , BE PARTICULARLY HELPFUL FROM THE POINT OF VIEW OF THE EVIDENCE AND OF THE CONDUCT OF THE PROCEEDINGS .

18 TO EXCLUDE ONE OPTION APPEARS ALL THE MORE UNDESIRABLE IN THAT , BY ITS COMPREHENSIVE FORM OF WORDS , ARTICLE 5 ( 3 ) OF THE CONVENTION COVERS A WIDE DIVERSITY OF KINDS OF LIABILITY .

19 THUS THE MEANING OF THE EXPRESSION ' PLACE WHERE THE HARMFUL EVENT OCCURRED ' IN ARTICLE 5 ( 3 ) MUST BE ESTABLISHED IN SUCH A WAY AS TO ACKNOWLEDGE THAT THE PLAINTIFF HAS AN OPTION TO COMMENCE PROCEEDINGS EITHER AT THE PLACE WHERE THE DAMAGE OCCURRED OR THE PLACE OF THE EVENT GIVING RISE TO IT .

20 THIS CONCLUSION IS SUPPORTED BY THE CONSIDERATION , FIRST , THAT TO DECIDE IN FAVOUR ONLY OF THE PLACE OF THE EVENT GIVING RISE TO THE DAMAGE WOULD , IN AN APPRECIABLE NUMBER OF CASES , CAUSE CONFUSION BETWEEN THE HEADS OF JURISDICTION LAID DOWN BY ARTICLES 2 AND 5 ( 3 ) OF THE CONVENTION , SO THAT THE LATTER PROVISION WOULD , TO THAT EXTENT , LOSE ITS EFFECTIVENESS .

21 SECONDLY , A DECISION IN FAVOUR ONLY OF THE PLACE WHERE THE DAMAGE OCCURRED WOULD , IN CASES WHERE THE PLACE OF THE EVENT GIVING RISE TO THE DAMAGE DOES NOT COINCIDE WITH THE DOMICILE OF THE PERSON LIABLE , HAVE THE EFFECT OF EXCLUDING A HELPFUL CONNECTING FACTOR WITH THE JURISDICTION OF A COURT PARTICULARLY NEAR TO THE CAUSE OF THE DAMAGE .

22 MOREOVER , IT APPEARS FROM A COMPARISON OF THE NATIONAL LEGISLATIVE PROVISIONS AND NATIONAL CASE-LAW ON THE DISTRIBUTION OF JURISDICTION - BOTH AS REGARDS INTERNAL RELATIONSHIPS , AS BETWEEN COURTS FOR DIFFERENT AREAS , AND IN INTERNATIONAL RELATIONSHIPS - THAT , ALBEIT BY DIFFERING LEGAL TECHNIQUES , A PLACE IS FOUND FOR BOTH OF THE TWO CONNECTING FACTORS HERE CONSIDERED AND THAT IN SEVERAL STATES THEY ARE ACCEPTED CONCURRENTLY .

23 IN THESE CIRCUMSTANCES , THE INTERPRETATION STATED ABOVE HAS THE ADVANTAGE OF AVOIDING ANY UPHEAVAL IN THE SOLUTIONS WORKED OUT IN THE VARIOUS NATIONAL SYSTEMS OF LAW , SINCE IT LOOKS TO UNIFICATION , IN CONFORMITY WITH ARTICLE 5 ( 3 ) OF THE CONVENTION , BY WAY OF A SYSTEMATIZATION OF SOLUTIONS WHICH , AS TO THEIR PRINCIPLE , HAVE ALREADY BEEN ESTABLISHED IN MOST OF THE STATES CONCERNED .

24 THUS IT SHOULD BE ANSWERED THAT WHERE THE PLACE OF THE HAPPENING OF THE EVENT WHICH MAY GIVE RISE TO LIABLITY IN TORT , DELICT OR QUASIDELICT AND THE PLACE WHERE THAT EVENT RESULTS IN DAMAGE ARE NOT IDENTICAL , THE EXPRESSON ' PLACE WHERE THE HARMFUL EVENT OCCURRED ' , IN ARTICLE 5 ( 3 ) OF THE CONVENTION , MUST BE UNDERSTOOD AS BEING INTENDED TO COVER BOTH THE PLACE WHERE THE DAMAGE OCCURRED AND THE PLACE OF THE EVENT GIVING RISE TO IT .

25 THE RESULT IS THAT THE DEFENDANT MAY BE SUED , AT THE OPTION OF THE PLAINTIFF , EITHER IN THE COURTS FOR THE PLACE WHERE THE DAMAGE OCCURRED OR IN THE COURTS FOR THE PLACE OF THE EVENT WHICH GIVES RISE TO AND IS AT THE ORIGIN OF THAT DAMAGE .

Decision on costs

COSTS

26 THE COSTS INCURRED BY THE GOVERNMENT OF THE FRENCH REPUBLIC , THE GOVERNMENT OF THE KINGDOM OF THE NETHERLANDS AND THE COMMISSION OF THE EUROPEAN COMMUNITIES , WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE .

27 AS THESE PROCEEDINGS ARE , SO FAR AS THE PARTIES TO THE MAIN ACTION ARE CONCERNED , A STEP IN THE ACTION PENDING BEFORE THE GERECHTSHOF , THE HAGUE , THE DECISION ON COSTS IS A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS

THE COURT 

IN ANSWER TO THE QUESTION REFERRED TO IT BY THE GERECHTSHOF , THE HAGUE , BY JUDGMENT OF 27 FEBRUARY 1976 , HEREBY RULES : 

WHERE THE PLACE OF THE HAPPENING OF THE EVENT WHICH MAY GIVE RISE TO LIABILITY IN TORT , DELICT OR QUASIDELICT AND THE PLACE WHERE THAT EVENT RESULTS IN DAMAGE ARE NOT IDENTICAL , THE EXPRESSION ' PLACE WHERE THE HARMFUL EVENT OCCURRED ' , IN ARTICLE 5 ( 3 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS , MUST BE UNDERSTOOD AS BEING INTENDED TO COVER BOTH THE PLACE WHERE THE DAMAGE OCCURRED AND THE PLACE OF THE EVENT GIVING RISE TO IT .

THE RESULT IS THAT THE DEFENDANT MAY BE SUED , AT THE OPTION OF THE PLAINTIFF , EITHER IN THE COURTS FOR THE PLACE WHERE THE DAMAGE OCCURRED OR IN THE COURTS FOR THE PLACE OF THE EVENT WHICH GIVES RISE TO AND IS AT THE ORIGIN OF THAT DAMAGE .

